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U.S. Customs Service 


Treasury Decisions 


(T.D. 98-24) 
19 CFR Part 101 


CUSTOMS SERVICE FIELD ORGANIZATION; DESIGNATION OF 
KODIAK, ALASKA, AS A CUSTOMS PORT OF ENTRY 


AGENCY: U.S. Customs Service; Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations pertain- 
ing to the field organization of Customs by designating Kodiak, Alaska, 
as a Customs port of entry and removing its designation as a Customs 
station. As part of the Treasury and General Government Appropri- 
ations Act, 1998 (Pub. L. 105-61 of October 10, 1997), Congress di- 
rected the Secretary of the Treasury to establish Kodiak, Alaska, as a 
port of entry. 


EFFECTIVE DATE: April 16, 1998. 


FOR FURTHER INFORMATION CONTACT: Harry Denning, Office 
of Field Operations, (202) 927-0196. 


BACKGROUND 
Section 123 of the Treasury and General Government Appropri- 
ations Act, 1998 (Pub. L. 105-61 of October 10, 1997), provides: 


Notwithstanding any other provision of law, the Secretary of the 
Treasury shall establish the port of Kodiak, Alaska as a port of 
entry and United States Customs Service personnel in Anchorage, 
Alaska shall service such port of entry. There are authorized to be 
appropriated such sums as necessary to cover the costs associated 
with the performance of customs functions using such United 
States Customs Service personnel. 


This document amends § 101.3, Customs Regulations (19 CFR 101.3) to 
establish a port of entry at Kodiak, Alaska, in accordance with the Con- 
gressional direction set forth in Public Law 105-61. The port of Kodiak, 
Alaska, will be serviced by United States Customs Service personnel 
from Anchorage, Alaska. This document also amends § 101.4, Customs 
Regulations (19 CFR 101.4) to remove the listing of Kodiak as a Cus- 
toms station with Anchorage as its supervisory port of entry. 





CUSTOMS BULLETIN AND DECISIONS, VOL. 32, NO. 13, APRIL 1, 1998 


Port LIMITS 
The port limits of the port of Kodiak, Alaska, will be the Kodiak city 
limits 
REGULATORY FLEXIBILITY ACT 
Because this document relates to agency management and organiza- 
. _ y* P ‘ 5 
tion and because this amendment is directed by Congress, this docu- 
ment is not subject to the notice and public procedure requirements of 
5 U.S.C. 553. Accordingly, this document is not subject to the provisions 
of the Regulatory Flexibility Act (5 U.S.C. 601 et seq.). 
EXECUTIVE ORDER 12866 
This document does not meet the criteria for a “significant regulatory 
action” as specified in Executive Order 12866. 
DRAFTING INFORMATION 
The principal author of this document was Janet L. Johnson. Howev- 


er, personnel from other offices participated in its development. 


LIST OF SUBJECTS IN 19 CFR Part 101 


Customs duties and inspection, Customs ports of entry, Exports, Im- 
ports, Organization and functions (Government agencies). 


AMENDMENT TO THE REGULATIONS 


Accordingly, Part 101 of the Customs Regulations is amended as set 
forth below. 


PART 101—GENERAL PROVISIONS 


1. The general authority citation for Part 101 and the specific author- 
ity citation for § 101.3 continue to read as follows: 


Authority: 5 U.S.C. 301, 19 U.S.C. 2, 66, 1202 (General Note 20, Har- 
monized Tariff Schedule of the United States), 1623, 1624. 
Sections 101.3 and 101.4 also issued under 19 U.S.C. 1 and 58b; 


2. Section 101.3(b)(1) is amended by adding, in alphabetical order un- 
der the state of Alaska, the listing “Kodiak” in the “Ports of entry” col- 
umn and, adjacent to this entry, ”T.D. 98-24” in the “Limits of port” 
column. 

3. Section 101.4(c) is amended by deleting in the list of Customs sta- 
tions the entry under the State of Alaska for Kodiak. 

SAMUEL H. BANKS, 
Acting Commissioner of Customs. 


Approved: February 26, 1998. 
DENNIS M. O’CONNELL, 
Acting Deputy Assistant Secretary of the Treasury. 
[Published in the Federal Register, March 17, 1998 (63 FR 12994)] 





U.S. CUSTOMS SERVICE 
19 CFR Part 142 
(T.D. 98-25) 
RIN 1515-AB27 


PUBLICATION OF FILER CODES 


AGENCY: Customs Service, Treasury. 


ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations to pro- 
vide for the availability by electronic means of the code assigned by Cus- 
toms to identify frequent entry filers. This action is expected to assist 
port authorities, sureties, carriers, customs brokers, bonded warehouse 
operators, and others involved with import transactions in identifying 
those who enter merchandise into the United States so that they can ex- 
pedite their services regarding the importations. It is anticipated that 
the adoption of this amendment will eliminate paperwork burdens on 
those involved with import transactions by identifying who is responsi- 
ble for the specific importation. 


EFFECTIVE DATE: April 16, 1998. 


FOR FURTHER INFORMATION CONTACT: 

For Operational matters: Angela Downey, Office of Trade Com- 
pliance, Office of Field Operations, (202) 927-1082; 

For Legal matters: Jerry Laderberg, Entry Procedures & Carriers 
Branch, Office of Regulations and Rulings, (202) 927-2269. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On January 13, 1993, in a document published in the Federal Regis- 
ter (58 FR 4113), Customs announced in an Advanced Notice of Pro- 
posed Rulemaking (ANPRM) that it was considering the amendment of 
the Customs Regulations to provide for the publication of a list of filer 
codes and the identity of the individuals, companies, licensed customs 
brokers, or importers assigned the specific filer codes. After analyzing 
comments received on the ANPRM, on April 22, 1997, Customs pub- 
lished a notice of proposed rulemaking in the Federal Register (62 FR 
19534) that proposed to amend the Customs Regulations to provide for 
the availability by electronic means of the code assigned by Customs to 
identify frequent entry filers. This action was proposed to assist port 
authorities, sureties, carriers, customs brokers, bonded warehouse op- 
erators, and others involved with import transactions in identifying 
those who enter merchandise into the United States so that they can ex- 
pedite their services regarding the importations. It was expected that 
the proposal would eliminate paperwork burdens on those involved 
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with import transactions by identifying the party responsible for the 
importation of specific merchandise. As the proposal set forth Customs’ 
intention no longer to consider filer codes confidential, it was expected 
that the proposal, if adopted, would also relieve Customs of the adminis- 
trative burden of entertaining requests of importers for confidential 
treatment of their filer codes. The notice proposed to amend § 142.3a of 
the Customs Regulations (19 CFR 142.3a) by adding a new paragraph 
that would allow Customs to make available electronically a listing of 
the filer codes and identifying information regarding the importers, 
consignees, and customs brokers assigned those codes, and solicited 
comments concerning this action. 

The comment period closed on June 23, 1997. Five comments were 
received, one from an importer and four from entities involved in the 
importation, movement, or insurance of imported merchandise. The 
comments received and Customs’ responses are discussed below. 


ANALYSIS OF COMMENTS 
Comment: 


The customs brokers who commented and the brokers association 
that commented indicated their approval of the proposal stating that 
identifying filers with their filer codes would facilitate and expedite the 
release of goods. It was also suggested that this filer code information be 
made available on the Customs Internet site. 


Customs response: 


Customs agrees that the publication of the filer code information will 
facilitate the flow of importations and expedite the release of goods. 
Customs also agrees that it would be useful for the filer code informa- 
tion to be made available electronically. Accordingly, Customs will 
make the filer code information available periodically on the Customs 
Electronic Bulletin Board ((703) 440-6155) and its Internet web site 
(www.customs.ustreas.gov). 


Comment: 


Two carrier/transportation companies supported the proposal stat- 
ing that the publication of filer code information will improve notifica- 
tion procedures regarding the arrival of in-bond shipments. Further, it 
was stated that publication of filer code information would be useful in 
coordinating the release of all shipments, would facilitate the notifica- 
tion of parties in interest to resolve discrepancies or other problems or 
questions, and should enhance the efficiency and speed of import trans- 


actions. 
Customs response: 


Customs agrees with these expectations, which are consistent with 
the purpose for the publication of the filer code information. 
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Comment: 

The sureties and surety associations stated that they are in favor of 
the proposal as the publication of the filer code information will be 
beneficial to the trade community. 

Customs response: 
Again, Customs agrees with this expectation. 


Comment: 

An importer opposed the proposal stating that publication of the filer 
code information will make proprietary business information known to 
competitors. The commenter further states that Customs should pro- 
vide that importers can request confidentiality of this information. 


Y > > *, > oO . 
Customs response: 


As stated in the Notice of Proposed Rulemaking, after a comprehen- 
sive review of the operational situation in the commercial environ- 
ment, Customs has concluded that filer code information is not 
proprietary and, therefore, not confidential. Information that is propri- 
etary, such as entry-specific information, will continue to enjoy confi- 
dential treatment. Because Customs no longer considers the identity of 
filer code holders proprietary information, Customs believes there is no 
reason to allow importers to request confidentiality of this information 
or for Customs to assume the administrative burden of processing such 
requests. 


CONCLUSION 

Having analyzed and discussed the five comments received and upon 
further consideration of the proposed action, Customs has decided to 
make the filer code information available electronically on its Internet 
web site (www.customs.ustreas.gov) and on the Customs Electronic 
Bulletin Board ((703)440-6155). Accordingly, that portion of T.D. 
88-38 that provides for the confidential treatment of filer code informa- 
tion upon the request of an importer is revoked and § 142.3a of the Cus- 
toms Regulations is amended to provide for the availability by 
electronic means of entry filer code information, which will be updated 
periodically. 


INAPPLICABILITY OF THE REGULATORY FLEXIBILITY ACT, AND 
EXECUTIVE ORDER 12866 

Because this final rule document will confer a benefit on the public by 
improving access to frequently needed information by the trade indus- 
try without any action being required on its part, pursuant to provi- 
sions of the Regulatory Flexibility Act (5 U.S.C. 601 et seq.) it is certified 
that the amendment to the Customs Regulations will not have a signifi- 
cant economic impact on a substantial number of small entities. Ac- 
cordingly, it is not subject to the regulatory analysis or other 
requirements of 5 U.S.C. 603 and 604. Further, this document does not 


meet the criteria for a “significant regulatory action” as specified in 
E.O. 12866. 
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DRAFTING INFORMATION 

The principal author of this document was Gregory R. Vilders, Attor- 
ney, Regulations Branch. However, personnel from other offices partici- 
pated in its development. 

LIST OF SUBJECTS IN 19 CFR Part 142 

Administrative practice and procedure, Confidential business infor- 
mation, Customs duties and inspection, Imports, Reporting and record- 
keeping requirements. 

AMENDMENT TO THE REGULATIONS 

For the reasons set forth above, part 142 of the Customs Regulations 

(19 CFR part 142), is amended as set forth below: 
PART 142—ENTRY PROCESS 

1. The authority citation for part 142 continues to read as follows: 
Authority: 19 U.S.C. 66, 1448, 1484, 1624. 

2. In § 142.3a, paragraphs (c) and (d) are redesignated as paragraphs 
(d) and (e), respectively; in the first sentence of newly designated para- 
graph (e) the reference “paragraph (c)” is revised to read “paragraph 
(d)”; and a new paragraph (c) is added to read as follows: 


§ 142.3a Entry numbers. 


(c) Publication of Entry Filer Codes. Customs shall make available 
electronically a listing of filer codes and the importers, consignees, and 
customs brokers assigned those filer codes. The listing will be updated 
periodically. 


SAMUEL H. BANKS, 
Acting Commissioner of Customs. 


Approved: February 17, 1998. 
JOHN P. SIMPSON, 
Deputy Assistant Secretary of the Treasury. 


{Published in the Federal Register, March 17, 1998 (63 FR 12995)] 





U.S. Customs Service 


General Notices 


COPYRIGHT, TRADEMARK, AND 
TRADE NAME RECORDATIONS 


(No. 2-1998) 
AGENCY: U.S. Customs Service, Department of the Treasury. 


SUMMARY: The copyrights, trademarks, and trade names recorded 
with the U.S. Customs Service during the month of February 1998 fol- 
low. The last notice was published in the CUSTOMS BULLETIN on Febru- 
ary 25, 1998. 

Corrections or information to update files may be sent to U.S. Cus- 
toms Service, IPR Branch, 1300 Pennsylvania Avenue, NW, 3rd floor, 
Washington, DC. 20229. 

FOR FURTHER INFORMATION CONTACT: John F. Atwood, Chief, 
Intellectual Property Rights Branch, (202) 927-2330. 
Dated: March 16, 1998. 
MICHAEL SMITH, 
Acting Chief, 
Inteliectual Property Rights Branch. 


The list of recordations follow: 
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LIST OF FOREIGN ENTITIES VIOLATING TEXTILE 
TRANSSHIPMENT AND COUNTRY OF ORIGIN RULES 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: General notice. 


SUMMARY: This document notifies the public of foreign entities which 
have been issued a penalty claim under § 592 of the Tariff Act, for cer- 
tain violations of the customs laws. This list is authorized to be pub- 
lished by § 333 of the Uruguay Round Agreements Act. 


FOR FURTHER INFORMATION CONTACT: For information re- 
garding any of the operational aspects, contact Michael Compeau, 
Branch Chief, Seizures and Penalties Division, at 202-927-0762. For 
information regarding any of the legal aspects, contact Ellen McClain, 
Office of Chief Counsel, at 202-927-6900. 
SUPPLEMENTARY INFORMATION 

BACKGROUND 

Section 333 of the Uruguay Round Agreements Act (URAA)(Public 
Law 103-465, 108 Stat. 4809)(signed December 12, 1994), entitled Tex- 
tile Transshipments, amended Part V of title IV of the Tariff Act of 1930 
by creating a § 592A (19 U.S.C. 1592A), which authorizes the Secretary 
of the Treasury to publish in the Federal Register, on a biannual basis, a 
list of the names of any producers, manufacturers, suppliers, sellers, ex- 
porters, or other persons located outside the Customs territory of the 
United States, when these entities have been issued a penalty claim un- 
der § 592 of the Tariff Act, for certain violations of the customs laws, 
provided that certain conditions are satisfied. 

The violations of the customs laws referred to above are the follow- 
ing: (1) Using documentation, or providing documentation subse- 
quently used by the importer of record, which indicates a false or 
fraudulent country of origin or source of textile or apparel products; 
(2) Using counterfeit visas, licenses, permits, bills of lading, or similar 
documentation, or providing counterfeit visas, licenses, permits, bills of 
lading, or similar documentation that is subsequently used by the im- 
porter of record, with respect to the entry into the Customs territory of 
the United States of textile or apparel products; (3) Manufacturing, 
producing, supplying, or selling textile or apparel products which are 
falsely or fraudulently labeled as to country of origin or source; and 
(4) Engaging in practices which aid or abet the transshipment, through 
acountry other than the country of origin, of textile or apparel products 
in a manner which conceals the true origin of the textile or apparel 
products or permits the evasion of quotas on, or voluntary restraint 
agreements with respect to, imports of textile or apparel products. 
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If a penalty claim has been issued with respect to any of the above 
violations, and no petition in response to the claim has been filed, the 
name of the party to whom the penalty claim was issued will appear on 
the list. If a petition, supplemental petition or second supplemental 
petition for relief from the penalty claim is submitted under 19 U.S.C. 
1618, in accord with the time periods established by §§ 171.32 and 
171.33, Customs Regulations (19 CFR 171.32, 171.33) and the petition 
is subsequently denied or the penalty is mitigated, and no further peti- 
tion, if allowed, is received within 30 days of the denial or allowance of 
mitigation, then the administrative action shall be deemed to be final 
and administrative remedies will be deemed to be exhausted. Conse- 
quently, the name of the party to whom the penalty claim was issued will 
appear on the list. However, provision is made for an appeal to the Sec- 
retary of the Treasury by the person named on the list, for the removal 
of its name from the list. If the Secretary finds that such person or entity 
has not committed any of the enumerated violations for a period of not 
less than 3 years after the date on which the person or entity’s name was 
published, the name will be removed from the list as of the next publica- 
tion of the list. 


REASONABLE CARE REQUIRED 


Section 592A also requires any importer of record entering, introduc- 
ing, or attempting to introduce into the commerce of the United States 
textile or apparel products that were either directly or indirectly pro- 
duced, manufactured, supplied, sold, exported, or transported by such 
named person to show, to the satisfaction of the Secretary, that such im- 
porter has exercised reasonable care to ensure that the textile or appar- 
el products are accompanied by documentation, packaging, and 
labeling that are accurate as to its origin. Reliance solely upon informa- 
tion regarding the imported product from a person named on the list is 
clearly not the exercise of reasonable care. Thus, the textile and apparel 
importers who have some commercial relationship with one or more of 
the listed parties must exercise a degree of reasonable care in ensuring 
that the documentation covering the imported merchandise, as well as 
its packaging and labeling, is accurate as to the country of origin of the 
merchandise. This degree of reasonable care must rely on more than in- 
formation supplied by the named party. 

In meeting the reasonable care standard when importing textile or 
apparel products and when dealing with a party named on the list pub- 
lished pursuant to § 592A of the Tariff Act of 1930, an importer should 
consider the following questions in attempting to ensure that the docu- 
mentation, packaging, and labeling is accurate as to the country of ori- 
gin of the imported merchandise. The list of questions is not exhaustive 
but is illustrative. 

1) Has the importer had a prior relationship with the named party? 

2) Has the importer had any detentions and/or seizures of textile or 
apparel products that were directly or indirectly produced, supplied, or 
transported by the named party? 
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3) Has the importer visited the company’s premises and ascertained 
that the company has the capacity to produce the merchandise? 

4) Where a claim of an origin conferring process is made in accor- 
dance with 19 CFR 102.21, has the importer ascertained that the named 
party actually performed the required process? 

5) Is the named party operating from the same country as is repre- 
sented by that party on the documentation, packaging or labeling? 

6) Have quotas for the imported merchandise closed or are they near- 
ing closing from the main producer countries for this commodity? 

What is the history of this country regarding this commodity? 

8) Have you asked questions of your supplier regarding the origin of 
the product? 

9) Where the importation is accompanied by a visa, permit, or license, 
has the importer verified with the supplier or manufacturer that the 
visa, permit, and/or license is both valid and accurate as to its origin? 
Has the importer scrutinized the visa, permit or license as to any irregu- 
larities that would call its authenticity into question? 

The law authorizes a biannual publication of the names of the foreign 
entities. On September 15, 1997, Customs published a Notice in the 
Federal Register (62 FR 48340) which identified 16 (sixteen) entities 
which fell within the furview of § 592A of the Tariff Act of 1930. 


592A LIST 


For the period ending March 31, 1998, Customs has identified 19 
nineteen) foreign entities that fall within the purview of § 592A of the 

Tariff Act of 1930. This list reflects the addition of 3 new entities to the 
16 entities named on the list published on September 15, 1997. The par- 
ties on the current list were assessed a penalty claim under 19 U.S.C. 
1592, for one or more of the four above-described violations. The ad- 
ministrative penalty action was concluded against the parties by one of 
the actions noted above as having terminated the administrative pro- 
cess. 

The names and addresses of the 19 foreign parties which have been 
assessed penalties by Customs for violations of § 592 are listed below 
pursuant to § 592A. This list supersedes any previously published list. 
The names and addresses of the 19 foreign parties are as follows (the pa- 
renthesis following the listing sets forth the month and year in which 
the name of the company was first published in the Federal Register): 

Azmat Bangladesh, Plot Number 22-23, Sector 2 EPZ, Chitta- 
gong 4233, Bangladesh. (9/96) 

Bestraight Limited, Room 5K, World Tech Centre, 95 How Ming 
Street, Kwun Tong, Kowloon, Hong Kong. (3/96) 

Cotton Breeze International, 13/1578 Govindpuri, New Delhi, 
India. (9/95) 

Cupid Fashion Manufacturing Ltd., 17/f Block B, Wongs Factory 
Building, 368-370 Sha Tsui Road, Tsuen Wan, Hong Kong. (9/97) 

Eun Sung Guatemala, S.A., 13 Calle 3-62 Zona Colonia Landi- 
var, Guatemala City, Guatemala. (3/98) 
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Hanin Garment Factory, 31 Tai Yau Street, Kowloon, Hong 
Kong. (3/96) 

Hip Hing Thread Company, No. 10, 6/F Building A, 221 Texaco 
Road, Waikai Industrial Centre, Tsuen Wan, N.T. Hong Kong. 
(3/96) 

Hyattex Industrial Company, 3F, No. 207-4 Hsin Shu Road, Hsin 
Chuang City, Taipei Hsien, Taiwan. (9/96) 

Jentex Industrial, 7-1 Fl., No. 246, Chang An E. Rd., Sec.2, Tai- 
pei, Taiwan. (3/97) 

Jiangxi Garments Import and Export Corp., Foreign Trade 
Building, 60 Zhangqian Road, Nanchang, China. (3/98) 

Li Xing Garment Company Limited, 2/F Long Guang Building, 
Number 2 Manufacturing District, Sanxiang Town, Zhongshan, 
Guandgong, China. (9/96) 

Meigao Jamaica Company Limited, 134 Pineapple Ave., Kings- 
ton, Jamaica. (9/96) 

Meiya Garment Manufacturers Limited, No. 2 Building, 3/F 
Shantou Special Economic Zone, Shantou, China. (9/96) 

Poshak International, H-83 South Extension, Part-I (Back 
Side), New Delhi, India. (3/96) 

Sun Weaving Mill Ltd., Lee Sum Factory Building, Block 1 & 2, 
23 Sze Mei Street, Sanpokong, Bk 1/2, Kowloon, Hong Kong. (9/97) 

Takhi Corporation, Huvsgalchdyn Avenue, Ulaanbaatar 11, 
Mongolia. (3/98) 

Topstyle Limited, 6/F, South Block, Kwai Shun Industrial Cen- 
ter, 51-63 Container Port Road, Kwai Chung, New Territories, 
Hong Kong. (9/96) 

United Fashions, C-7 Rajouri Garden, New Delhi, India. (9/95) 

Yunnan Provincial Textiles Import & Export, 576 Beijing Road 
Kunming, Yun Nan, China. (3/96) 


Any of the above parties may petition to have its name removed from 
the list. Such petitions, to include any documentation that the petition- 
er deems pertinent to the petition, should be forwarded to the Assistant 
Commissioner, Office of Field Operations, United States Customs Ser- 
vice, 1300 Pennsylvania Avenue, N.W., Washington, D.C. 20229. 


ADDITIONAL FOREIGN ENTITIES 


In the September 15, 1997, Federal Register notice, Customs also so- 
licited information regarding the whereabouts of 39 foreign entities, 
which were identified by name and known address, concerning alleged 
violations of § 592. Persons with knowledge of the whereabouts of those 
39 entities were requested to contact the Assistant Commissioner, Of- 
fice of Field Operations, United States Customs Service, 1301 Constitu- 
tion Avenue, Washington, D.C. 20229. 

In this document, a new list is being published which contains the 
names and last known addresses of 54 entities. This reflects the addi- 
tion of fifteen new entities to the list. 

Customs is soliciting information regarding the whereabouts of the 
following 54 foreign entities concerning alleged violations of § 592. 
Their names and last known addresses are listed below (the parenthesis 
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following the listing sets forth the month and year in which the name of 
the company was first published in the Federal Register): 


Arsian Company Ltd, XII Khorcolo, Waanbaatar, Mongolia. 
9/95 

Bahadur International, 250 Naraw Industrial Area, New Delhi, 
India. (9/95) 

Balmar Export Pte. Ltd., No. 7 Kampong Kayu Road, Singapore, 
1543. (3/98) 

Bao An Wing Shing Garment Factory, Ado Shi Qu, Bao An Shen 
Zhen, China. (9/95) 

Belwear Co., Ltd., Flat C, 3rd Floor, Yuk Yat Street, Kowloon, 
Hong Kong. (9/95) 

Cahaya Suria Sdn Bhd, Lot 5, Jalan 3, Kedah, Malaysia. (9/95) 

Changping High Stage Knitting, Yuan Jing Yuan, Chau Li Qu 
Chang, Guangdong, China. (9/95) 

Confecciones Kalinda S.A., Zona Franca, Los Alcarrizos, Santo 
Domingo, Dominican Republic. (9/95) 

Crown Garments Factory Sdn Bhd, Lot 112, Jalan Kencana, Ba- 
gan Ajam, Malaysia. (9/95) 

Dechang Garment Factory, Shantou S.E.Z., Cheng Hai, Cheng 
Shing, China. (9/95) 

Envestisman Sanayi A.S., Buyukdere Cad 47, Tek Is Merkezi, Is- 
tanbul, Turkey. (9/97) 

Eroz Fashions, 535 Tuglakabad Extension, New Delhi, India. 
(9/95) 

Essence Garment Making Factory, Splendid Centre, 100 Larch 
Street, Flat D, 5th Floor, Taikoktsui, Kowloon, Hong Kong. (3/98) 

Fabrica de Artigos de Vest. Dynasty, Lda., Avenida do Almirante 
Magalhaes Correia, Edificio Industrial Keck Seng, Block III, 4th 
Floor “UV”, Macau. (3/98) 

Fabrica de Vestuario Wing Tai, 45 Estrada Marginal Da Areia 
Preta, Edif. Centro Poltex, 3/E, Macau. (3/98) 

Galaxy Gloves Factory, Annking Industrial Building, Wang Yip 
East Street Room A, 2/F, Lot 357, Yuen Long Industrial Estate, 
Yuen Long, New Territories, Hong Kong. (3/98) 

Grey Rose Maldives, Phoenix Villa, Majeedee Magu, Male, Re- 
public of Maldives. (3/98) 

Guangdong Provincial Improved, 60 Ren Min Road, Guang- 
dong, China. (9/95) 

Guidetex Garment Factory, 12 Qian Jin Dong Jie, Yao Tai Xian 
Yuan Li, Canton, China. (9/95) 

Gulnar Fashion Export, 14 Hari Nagar, Ashram, New Delhi, In- 
dia. (9/95) 

Herrel Company, 64 Rowell Road, Suva, Fiji. (9/95) 

Jai Arjun Mfg. Co., B 4/40 Paschim Vihar, New Delhi, India. 
(9/95) 

Janardhan Exports, E-106 Krishna Nagar, New Delhi, India. 
(9/95) 

Kin Cheong Garment Factory, No. 13 Shantan Street, Sikou 
Country, Taishan, Kwangtong, China. (9/95) 
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Kingston Garment Ltd., Lot 42-44 Caracas Dr., Kingston, Ja- 
maica. (9/95) 

Konivon Development Corp., Shun Tak Center, 200 Connaught 
Road, No. 3204, Hong Kong. (3/98) 

Kwuk Yuk Garment Factory, Kwong Industrial Building, 39-41 
Beech St., Flat A, 11th Floor, Tai Kok Tsui, Kowloon, Hong Kong. 
(3/98) 

Land Global Ltd., Block c, 14/F, Y.P Fat Building, Phase 1, 77 Hoi 
Yuen Road, Kowloon, Hong Kong. (9/97) 

Leader Glove Factory, Tai Ping Industrial Centre, 57, Ting Kok 
Road, 25/F, Block 1, Flat A, Tai Po, New Territories, Hong Kong. 
(3/98) 

Lin Fashions 8.A., Lot 111, San Pedro de Macoris, Dominican 
Republic. (9/96) 

Luen Kong Handbag Factory, 33 Nanyuan Road, Shenzhen, 
Guangdong, China. (9/95) 

Madan Exports, E-106 Krishna Nagar, New Delhi, India. (9/95) 

Morrin International, E-106 Krishna Nagar, New Delhi, India. 
(9/95) 

Patenter Trading Company, Block C. 14/F, Yip Fat Industrial 
Building, Phase 1, 77 Hoi Yuen Road, Kowloon, Hong Kong. (9/97) 

Poltex Sdn, 8 Jalan Serdang, Kedah, Malaysia. (9/95) 

Raj Connections, E-106 Krishna Nagar, Delhi, India. (9/95) 

Richman Garment Manufacturing Co., Ltd., 7th Fl, Singapore 
Industrial Bldg., 338 Kwun Tong Road, Kowloon, Hong Kong. 
(9/95) 

Round Ford Investments, 37-39 Ma Tau Wai Road, 13/f Tower B, 
Kowloon, Hong Kong. (9/97) 

Royal Mandarin Knitworks Co., Flat C 21/F, So Tau Centre, 
11-15 Sau Road, Kwai Chung, N.T., Hong Kong. (9/95) 

Sam Hing Bags Fty, Ltd., #35 Tai Ping West Road, Jiu Jaing, 
Ghangdong, China. (9/95) 

Sam Hing International, Enterprise, 5 Guernsey St., Guilford 
NSW, Australia. (9/95) 

Shanghai Yang Yuan Garment Factory, 2 Zhaogao Road, Chuan- 
shin, Shanghai, China. (9/97) 

Shenzhen Long Gang Ji Chuen, Shenzhen, Long Gang Zhen, 
China. (9/95) 

Silver Pacific Enterprises Ltd., Shun Tak Center, 200 Connaught 
Road, No. 2908, Hong Kong. (3/98) 

Societe Prospere De Vetements S.A., Lome, Togo. (9/95) 

Tat Hing Garment Factory, Tat Cheong Industrial Building, 3 
Wing Ming Street, Block C, 13/F, Lai Chi Kok, Kowloon, Hong 
Kong. (3/98) 

Tientak Glove Factory Limited, 1 Ting Kok Road, Block A, 26/F, 
Tai Po, New Territories, Hong Kong. (3/98) 

Traffic, D1/180 Lajpat Nagar, New Delhi, India. (9/95) 

United Textile and Weaving, PO. Box 40355, Sharjah, United 
Arab Emirates. (9/97) 

Wealthy Dart, Wing Ka Industrial Building, 87 Larch Street, 7th 
Floor, Kowloon, Hong Kong. (3/98) 
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Wilson Industrial Company, Yip Fat Factory Building, 77 Hoi 
Yuen Road, Room B, 3/F, Kwun Yong, Kowloon, Hong Kong. (3/98) 

Wong’s International, Nairamdliyn 26, Ulaanbaatar 11, Naaun, 
Mongolia. (9/95) 

Yogay Fashion Garment Factory Ltd, Lee Wan Industrial Build- 
ing, 5 Luk Hop Street, San Po Kong, Kowloon, Hong Kong. (3/98) 

Zuun Mod Garment Factory Ltd., Tuv Aimag, Mongolia. (9/97) 


If you have any information as to a correct mailing address for any of 
the above 54 firms, please send that information to the Assistant Com- 
missioner, Office of Field Operations, U.S. Customs Service, 1300 Penn- 
sylvania Avenue, N.W,, Washington, D.C. 20229. 

Dated: March 12, 1998. 

A. W. TENNANT, 
Acting Assistant Commissioner, 
Office of Field Operations. 
Dp 


Published in the Federal Register, March 17, 1998 (63 FR 13097)] 
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DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, March 18, 1998. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field cffices to 
merit publication in the Customs BULLETIN. 
STUART P. SEIDEL 
Assistant Commissioner, 
Office of Regulations and Rulings. 


MODIFICATION OF RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF EYEGLASS REPAIR KIT 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of modification of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying a ruling letter relating to the tariff classi- 
fication under the Harmonized Tariff Schedule of the United States 
(HTSUS) of an eyeglass repair kit. The kit contains a small hand magni- 
fier, six steel eyeglass repair screws and a screwdriver, to which a metal 
key chain is attached. Notice of the proposed modification was pub- 
lished on February 11, 1998, in the CUSTOMS BULLETIN. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after June 1, 1998. 


FOR FURTHER INFORMATION CONTACT: James A. Seal, Com- 
mercial Rulings Division (202) 927-0760. 
SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On February 11, 1998, Customs published notice in the CUSTOMS BUL- 
LETIN, Volume 32, Number 6, proposing to modify NY 880021, dated No- 
vember 19, 1992, with respect to an eyeglass repair kit, designated the 
Deluxe Repair Kit, style 170. The ruling held that the kit was not a “set” 
for tariff purposes and that the individual components were separately 
classifiable. No comments were received in response to this notice. 
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Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying NY 880021 to reflect that the Deluxe Re- 
pair Kit, style 170, is in fact a set for tariff purposes, and that the 
screwdriver imparts the essential character to the good. The Deluxe Re- 
pair Kit will be classified in subheading 8205.40.00, HTSUS, a provi- 
sion for screwdrivers. HQ 960228, modifying NY 880021 is set forth as 
the Attachment to this document. 

Publication of rulings or decisions pursuant to 19 U.S.C. 1625(¢)(1) 
does not constitute a change of practice or position in accordane with 


197 
‘ 


section 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 
Dated: March 17, 1998. 
MARVIN AMERNICK 


(for John Durant, Director, 
Commercial Rulings Division.) 


Attachment] 


RTMENT OF THE TREASURY. 
U.S. CusTOMS SERVICE, 
Washington, DC, May 17, 1998. 

CLA-2 RR:CR:GC 960228 JAS 

Category: Classification 

lariff No. 8205.40.00 
Mr. JIM REYNOLDS 
JOHN A. STEER Co 

28 S. 2nd. St. 


lphia, PA 19106 


NY 880021 Modified; eyeglass repair kit, combined hand magnifier, screwdriver, steel 
screws, and key chain; goods put up in sets for retail sale, essential character, GRI 3(b); 
NY A86533 


DEAR MR. REYNOLDS 

In NY 880021, issued to you on November 19, 1992, on behalf of L. Lawrence Products, 
Inc., the Area Director of Customs, New York, in part held that the Deluxe Repair Kit, style 
170, was not aset for tariff classification purposes, and that the components were separate- 
ly classifiable under the Harmonized Tariff Schedule of the United States (HTSUS). We 
have reconsidered this ruling and now believe that style 170 is a set for tariff purposes. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as amended by 
section 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice of the pro- 
posed modification of NY 880021 was published on February 11, 1998, in the Customs 
BULLETIN, Volume 32, Number 6. No comments were received in response to this notice. 


Facts: 


The Deluxe Repair Kit, style 170, is 3% inches long, of plastic. It consists ofa hand magni- 
fier, the handle of which is open on the end and hollow, and contains six (6) metal eyeglass 
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repair screws. A screwdriver with metal key chain on one end is press fitted into the open 
end of the magnifier. Ina letter, dated December 12, 1997, the importer submitted asample, 
together with a brochure, and stated that the article is imported assembled but unpacka- 
ged. In most instances, the kits are blister packaged after importation for retail sale 
The provisions under consideration are as follows: 
7318 Screws and similar articles, of iron or steel: 
7318.50 Other screws and bolts 
Other: 
7318.15.60 Having shanks or threads with a diameter of less than 
6 mm * * * 6.2 percent ad valorem 


8205 Handtools not elsewhere specified or included: 
8205.40.00 Screwdrivers, and parts thereof 6.2 percent 
ad l alorem 


9013 {o]ther optical appliances and instruments, not specified or included 
elsewhere in [chapter 90 
9013.80 Other devices, appliances and instruments: 
9013.80.20 Hand magnifiers 6.6 percent ad valorem 
Issue 
Whether the Deluxe Repair Kit, style 170, is a Good Put Up in Sets for Retail Sale. 
Law and An 


Merchandise is classifiable under the Harmonized Tariff Schedule of the United States 
(HTSUS) in accordance with the General Rules of Interpretation (GRIs). GRI 1 states in 
part that for legal purposes, classification shall be determined according to the terms of the 
headings and any relative section or chapter notes, and provided the headings or notes do 
not require otherwise, according to GRIs 2 through 6. GRI 3(b) states, in part, that goods 
put up in sets for retail sale (“sets”) shall be classified as if consisting of the component 
which gives them their essential character. 

The Harmonized Commodity Description and Coding System Explanatory 
Notes (ENs) constitute the official interpretation of the Harmonized System. While not 
legally binding, and therefore not dispositive, the ENs provide a commentary on the scope 
of each heading of the Harmonized System and are thus useful in ascertaining the classifi- 
cation of merchandise under the System. Customs believes the ENs should always be con- 
sulted. See T.D. 89-80, 54 Fed. Reg. 35127, 35128 (Aug. 23, 1989). 

To qualify as a set for tariff purposes, relevant ENs for GRI 3(b), at p. 5, list three re- 
quirements: (1) there must be at least two articles which are, prima facie, classifiable in 
different headings; (2) the components must be put up together to meet a particular need or 
carry out a specific activity; and, (3) the components must be put up in a manner suitable 
for sale directly to users without repacking (e.g., in boxes or cases or on boards). 

NY 880021 held in part that the Deluxe Repair Kit, style 170, was not aset for tariff pur- 
poses because the hand magnifier did not contribute to the specific activity of eyeglass re- 
pair. The components in style 170 were held to be separately classifiable. We are now of the 
opinion that this repair kit is, in fact, a set for tariff purposes. The individual components of 
the kit are, prima facie, classifiable in different headings of the HTSUS, as indicated above. 
Along with the screwdriver and screws, the hand magnifier contributes to the specific ac- 
tivity of eyeglass repair by increasing visual acuity for the purpose of inserting the tiny re- 
pair screws into the temple bars of the glasses. The key chain merely enhances the portable 
nature of the repair kit. The fact that in most instances the repair kit is blister packaged for 
retail sale after importation is not relevant in this case because, as imported, the good is 
assembled and, thus, put up in a manner suitable for sale directly to users without repack- 
ing. Because the screwdriver is the tool by which the actual repair is completed, we con- 
clude that it imparts the essential character to the good. NY A86533, dated September 11, 
1996, classified a nearly identical eyeglass repair kit similarly. 


Holding: 


Under the authority of GRI3(b), the Deluxe Repair Kit, style 170, is provided for in head- 
ing 8205. It is classifiable in subheading 8205.40.00, HTSUS. NY 880021, dated November 
19, 1992, hereby modified with respect to style 170. 
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19 U.S.C. 1625(c)(1), this ruling will become effective 60 days after its 
STOMS BULLETIN. Publication of rulings or decisions pursuant to 19 
not constitute a change of practice or position in accordance with 
Customs Regulations (19 CFR 177.10(e)(1)) 
MARVIN AMERNICK 
for John Durant, Director, 
Commercial Rulings Division.) 


saan OF RULING LETTER RELATING TO 
WASSIFICATION OF GRANISETRON 


\GENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Revocation of tariff classification ruling letter. 
oD 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as ae by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties t that Customs is revoking New York Ruling Letter NY 895642 dated 
April 13, 1994, pertaining to the tariff classification of Granisetron 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after June 1, 1998. 


YR FURTHER INFORMATION CONTACT: Edward A. Bohannon, 


Senior Attorney, Commercial Rulings Division, (202) 927-1613. 
>PLEMENTARY INFORMATION: 


BACKGROUND 


On February 4, 1998, Customs published in the CUSTOMS BULLETIN, in 
Volume 32, Number 5, page 4, a Notice of Proposed Revocation of NY 
895642, dated April 13, 1994, which held that Granisetron® was classi- 
fied in subheading 2933.90.7500, Harmonized Tariff Schedule of the 
United States Annotated (HTSUSA). In response to said Notice, one 
comment, concurring in the proposed classification of Granisetron® in 
subheading 2933.39.4100, HTSUSA, and the revocation of NY 895642, 
was received. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this Notice advises interested 
parties that Customs is revoking NY 895642 pertaining to the tariff 
classification of Granisetron®, as more fully described in Headquarters 
Ruling Letter HQ 960613 attached hereto. 
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Publication of rulings or decisions pursuant to 19 U.S.C. 1625 does 
not constitute a change of practice or position in accordance with 
§ 177.10(c)(1), Customs Regulations (19 CFR 177.(c)(1)). 


Dated: March 11, 1998. 


MARVIN AMERNICK, 
(for John A. Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 


[ATTACHMENT ] 


DEPARTMENT OF THE TREASURY 
US. Customs SERVICE 
Washington, DC, March 11, 1998. 
CLA-2 RR:CR:GC 960613 EAB 
Category: Classification 
Tariff No. 2933.39.4100 
Ms. CaROL GILLIS 
IMPORT AND DOMESTIC TRAFFIC 
SMITHKLINE BEECHAM PHARMACEUTICALS 
PO. Box 7929 
Philadelphia, PA 19101 


Re: Granisetron® Hydrochloride, CAS No. 107007-99-8, not listed in the Chemical Ap- 
pendix; NY 895642 (Granisetron®, CAS No. 109889-09-0, not listed in the Chemical 
Appendix) revoked. 


DEAR Ms. GILLIs: 

This is in response to Mr. Desmond Flynn’s inquiry dated April 15, 1997, regarding the 
classification under the Harmonized Tariff Schedule of the United States Annotated 
(HTSUSA) of Granisetron® Hydrochloride, wherein he was of the opinion that Customs 
erred in New York Ruling Letter NY 895642, dated April 13, 1994, by classifying Granise- 
tron® in subheading 2933.90.7500, HTSUSA. 

This letter is to inform you that NY 895642 no longer reflects the view of the Customs 
Service and is revoked in accordance with section 177.9(d) of the Customs Regulations (19 
CFR 177.9(d)). Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as amended by 
section 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act, Pub.L. 103-182, 107 Stat. 2057, 2186 (1993), notice of the pro- 
posed revocation of NY 895642 was published on February 4, 1998, in the CusToms 
BULLETIN, in Volume 32, Number 5. One comment, concurring in the proposals set forth in 
that Notice, was received. The following represents our position. 

Facts: 

Granisetron®, CAS No. 109889-09-0, a number that is not listed in the Chemical 
Appendix to the tariff schedule, is an anti-emetic drug, the chemical name of which 
isendo-1-Methyl-N-(9-methyl-9-azabicyclo[3.3.1]-non-3-yl)-1H-indazole-3-carboxamide. 
Customs New York Laboratory Memorandum 94-400 dated April 8, 1994, identified the 
separate chemically defined organic compound as 1-methyl-N-(9-methyl-azabicy- 
clo[3.3.1]-endo-1H-indazole-3-carboxamide but did not note that the chemical structure 
was that of a heterocyclic compound containing nitrogen hetero-atom(s) only, containing 
an unfused pyridine ring. Based upon that laboratory report, Customs issued NY 895642, 
classifying “Granisitron” in subheading 2933.90.7500, HTSUSA, a provision for hetero- 
cyclic compounds with nitrogen hetero-atom(s) only, other, aromatic or modified aromatic, 
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rchandise in the foregoing provision in 1994 would have 

General rate of duty ol 6.9 percent ad valorem 
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‘ial language or context which otherwise requires, by the Additional U.S. 
The GRIs and the Additional U.S. Rules of Interpretation are part 

. and are to be considered statutory provisions of law for all purposes 
iat classification be determined first according to the terms of the head- 


relative section or chapter notes and, unless otherwise 


1ing GRIs taken in order. GRI 6 Requires that the classifi- 


ing of heading shall be determined according to the terms of 
y related subheading notes and, mutatis mutandis, to the GRIs 

is in part a modified aromatic compound: it contains a benzopyrazole, or 

as been methylated. Granisetron © also contains an unfused hy- 

a methylated and bridged piperidine ring (9-methyl-9-azabi- 

g 2933.19, HTSUSA, describes heterocyclic compounds with nitrogen hetero- 

ntaining an unfused pyrazole ring (whether or not hydrogenated. Subhead- 

ITSUSA, describes heterocyclic compounds with nitrogen hetero-atom(s) 

an unfused pyridine ring (whether or not hydrogenated) in the structure, 

i s (subheading 2933.31) and other than piperidine and its 

Subheading 2933.90, HTSUSA, describes “other” heterocyclic 

nitrogen hetero-atom(s) only. Pursuant to GRIs 1 and 6, we find Granise 

1 subheading 2933.39.4100, HTSUSA, a specifically descriptive provi- 

r heterocyclic compound with nitrogen hetero-atom(s) only, containing a 

g, other, drugs, other, rather than the residual provision for 

c compounds containing nitrogen hetero-atom(s) only enumerated at 
2933.90, HTSUSA 

1isetron ® Hydrochloride also is covered by subheading 2933.39, HTSUSA 


is classifiable in subheading 2933.39.4100, HTSUSA, the provision for 
compot 


unds containing nitrogen hetero-atom(s) only; compounds containing 
ring (whether or not hydrogenated) in the structure; other; other; 


entries of merchandise classified in the foregoing subheading will be at 
eneral rate of duty of 6.8 percent ad valorem absent a claim for duty free 
rsuant to General Note 13, HTSUSA. 
895642 is revoked 

ranisetron ® Hydrochloride is also covered by subheading 2933.39.4100, HTSUSA, du- 

> accordingly 

MARVIN AMERNICK, 
(for John A. Durant, Director, 
Commercial Rulings Division.) 





U.S. Customs Service 


Proposed Rulemaking 


19 CFR Parts 101 and 122 


CUSTOMS SERVICE FIELD ORGANIZATION—ESTABLISHMENT 
OF PORT OF ENTRY IN FORT MYERS, FLORIDA 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of proposed rulemaking. 


SUMMARY: This document proposes to amend the Customs Regula- 
tions pertaining to the field organization of the Customs Service by des- 
ignating Fort Myers, Florida, as a port of entry. The new port of entry 
would include Southwest Florida International Airport, which is cur- 
rently a user fee airport. The geographical boundaries of the new port 
will be the same as those of Lee County, Florida. The change is being 
proposed as part of Customs continuing program to obtain more effi- 
cient use of its personnel, facilities, and resources, and to provide better 
service to carriers, importers and the general public. 

DATES: Comments must be received on or before May 18, 1998. 
ADDRESS: Written comments (preferably in triplicate) may be sub- 
mitted to the Regulations Branch, Office of Regulations and Rulings, 
U.S. Customs Service, Third Floor, 1300 Pennsylvania Avenue N.W, 
Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Harry Denning, Office 
of Field Operations, 202-927-0196. 
SUPPLEMENTARY INFORMATION: 
BACKGROUND 

As part of a continuing program to obtain more efficient use of its per- 
sonnel, facilities, and resources, and to provide better service to carri- 
ers, importers, and the general public, Customs is proposing to amend 
§§ 101.3(b)(1) and 122.15(b), Customs Regulations (19 CFR 101.3(b)(1) 
and 122.15(b)), by designating Fort Myers, Florida, as a port of entry. 
The Lee County Port Authority of Florida requested this designation. 
The geographical boundaries of the new port will be the same as those of 
Lee County, Florida, and will include the Southwest Florida Interna- 
tional Airport (hereafter known as SFIA). SFIA is currently a user fee 
airport. 

The criteria used by Customs in determining whether to establish a 
port of entry are found in T.D. 82-37 (47 FR 10137), as revised by T.D. 
86-14 (51 FR 4559) and T.D. 87-65 (52 FR 16328). Under these criteria, 
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which are not absolute, acommunity requesting a port of entry designa- 
tion must: (1) demonstrate that the benefits to be derived justify the 
Federal Government expense involved; (2) be serviced by at least two 
major modes of transportation (rail, air, water or highway); (3) have a 
minimum population of 300,000 within the immediate service area 
(approximately a 70 mile radius); and (4) make a commitment to make 
optimal use of electronic data transfer capabilities to permit integra- 
tion with Customs Automated Commercial System (ACS), which pro- 
vides a means for the electronic processing of entries of imported 
merchandise. Further, the actual or potential Customs workload (i.e., 
number of transactions per year) at the proposed port of entry must 
meet one of several alternative minimum requirements, among which 
are 15,000 passenger arrivals per year. Finally, facilities at the proposed 
port of entry must include cargo and passenger facilities, warehousing 
space for the secure storage of imported cargo pending final Customs 
inspection and release, and administrative office space, inspection 
areas, storage areas and other space necessary for regular Customs op- 
erations. 

The request for port of entry status states that there will be several 
Federal Government benefits if the port of entry is approved. As tour- 
ism is on the rise in the Fort Myers area and there is an ever increasing 
demand for goods in that area, the SFIA airport located within the pro- 
posed port of entry would assist in moving aircraft, passengers and car- 
go efficiently. 

The proposed port of Fort Myers is serviced by air, by highway and by 
railroad spur. SFIA is ranked the 56th busiest airport in North Ameri- 
ca. It is located three miles from Interstate 75, providing easy access to 
other points in Florida and the United States. The airport is adjacent to 
a railroad spur which allows Seminole Gulf Railway to provide freight 
service to the area. 

The proposed port of Fort Myers includes all of Lee County, Florida. 
In a 70 mile radius, including Sarasota, the population is already well 
over one million people. 

The proposed port of Fort Myers meets the criteria for a port of entry 
in terms of number of international passengers; SFIA far exceeds the 
15,000 international passengers per year criterion. In 1996, Customs 
cleared flights carrying 57,962 arriving international passengers at 
SFIA. There were 58,431 outbound international passengers during 
the same time period. 

All the U.S. government agencies which must be included in a port are 
already there because SFIA is currently a user fee airport. In addition, 
Customs has the concurrence of other necessary federal agencies. The 
facilities required for these other federal agencies are already present 
because SFIA is a user fee airport. The requisite electronic data process- 
ing systems are also in place. 

Based on the information provided above, Customs believes that Fort 
Myers meets the current standards for port of entry designations set 
forth in T. D. 82-37, as revised by T. D. 86-14 and T. D. 87-65. If Fort 
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Myers is established as a port of entry, SFIA would lose its status as a 
user fee airport. 
PROPOSED LIMITS OF PoRT OF ENTRY 

The geographical limits of the proposed port of entry of Fort Myers, 
Florida, would be the same as those of Lee County, Florida, which in- 
cludes SFIA and the city of Fort Myers. 

PROPOSED AMENDMENTS 

If the proposed port of entry designation is adopted, the list of Cus- 
toms ports of entry in 19 CFR 101.3(b)(1) and the list of user fee airports 
in § 122.15(b) will be amended accordingly. 

COMMENTS 

Before adopting this proposal, consideration will be given to any 
written comments timely submitted to Customs. Comments submitted 
will be available for public inspection in accordance with the Freedom 
of Information Act (5 U.S.C. 552), § 1.4, Treasury Department Regula- 
tions (31 CFR 1.4) and § 103.11(b), Customs Regulations (19 CFR 
103.11(b)), on regular business days between the hours of 9 a.m. and 
4:30 p.m. at the Regulations Branch, Office of Regulations and Rulings, 
U.S. Customs Service, Third Floor, 1300 Pennsylvania Avenue N.W,, 
Washington, D.C. 


AUTHORITY 


This change is proposed under the authority of 5 U.S.C. 301 and 
19 U.S.C. 2, 66 and 1624. 


THE REGULATORY FLEXIBILITY ACT AND EXECUTIVE ORDER 12866 

Customs establishes, expands, and consolidates Customs ports of 
entry throughout the United States to accommodate the volume of Cus- 
toms-related activity in various parts of the country. Although this doc- 
ument is being issued for public comment, it is not subject to the notice 
and public procedure requirements of 5 U.S.C. 553 because it relates to 
agency management and organization. Accordingly, this document is 
not subject to the provisions of the Regulatory Flexibility Act (5 U.S.C. 
601 et seq.). Agency organization matters such as this are exempt from 
consideration under Executive Order 12866. 

DRAFTING INFORMATION 
The principal author of this document was Janet L. Johnson, Regula- 


tions Branch. However, personnel from other offices participated in its 
development. 
D. M. BROWNING, 
Acting Commissioner of Customs. 
Approved: February 23, 1998. 
Dennis M. O’CONNELL, 
Acting Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, March 17, 1998 (63 FR 13025)| 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 98-20) 


TIMKEN Co., PLAINTIFF AND DEFENDANT-INTERVENOR v. UNITED STATES 
DEFENDANT, AND NTN BEARING CORP OF AMERICA, AMERICAN NTN 
BEARING MANUFACTURING Corp, NTN Corp, NSK LTp., AND NSK Corp 
DEFENDANT-INTERVENORS AND PLAINTIFFS, AND AMERICAN HONDA 
Motor Co., INc., HONDA OF AMERICA MFG., INC., AND HONDA Motor Co 
LTD., DEFENDANT-INTERVENOR 


Consolidated Court No. 96-—12-02686 


The Court remanded this case to the Department of Commerce, International Trade 
Administration (“Commerce”) to, inter alia, investigate possible dumping of relevant 
American Honda Motor Co., Inc., Honda of America Mfg., Inc. and Honda Motor Co., Ltd 
(collectively “Honda”) tapered roller bearing sales during the period April 1, 1993, 
through March 31, 1997, and, upon a determination that Honda’s dumping margin has 
been zero or de minimis for this period and pursuant to a request for revocation by Honda, 
to revoke the dumping finding with respect to Honda. See Timken Co. v. United States, 21 
CIT _, Slip Op. 97-164 (Dec. 3, 1997). Commerce and Honda moved for rehearing and 
reconsideration of the Honda revocation issue. Rehearing was held on February 27, 1998 

Held: Commerce’s and Honda’s motions for reconsideration are granted. The Court’s 
previous opinion and order remanding to investigate certain Honda tapered roller bearing 
sales are set aside. Commerce’s revocation of the dumping finding with respect to Honda 
is sustained. 

{Motions for reconsideration granted; Court’s previous opinion and order partially set 
aside; Commerce’s revocation of dumping finding with respect to Honda sustained. | 


(Dated March 4, 1998) 


Stewart and Stewart (Terence P Stewart and William A. Fennell) for plaintiff and defen- 
dant-intervenor, Timken. 

Frank W. Hunger, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, U.S. Department of Justice (Velta A. Melnbrencis); of 
counsel: Carlos A. Garcia, Attorney-Advisor, Office of the Chief Counsel for Import Ad- 
ministration, U.S. Department of Commerce, for defendant. 

Gibson, Dunn & Crutcher, LLP (Donald Harrison) for defendant-intervenor Honda 


OPINION 


TSOUCALAS, Senior Judge: In the underlying case, The Timken Com- 
pany (“Timken”) challenged certain aspects of the Department of Com- 
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merce, International Trade Administration’s (“Commerce”) final 
results of the administrative review, entitled Tapered Roller Bearings 
and Parts Thereof, Finished and Unfinished, From Japan and Tapered 
o r Bearings, Four Inches or Less in Outside Diameter, and Compo- 

rents Phe reof, From Japan; Final Results of Antidumping Duty Admin- 
ist > Reviews and Revocation in Part of an Antidumping Finding 

“Final Results”), 61 Fed. Reg. 57,629 (Nov. 7, 1996). Timken claimed 
Commerce ane in, inter alia, t ‘evoking the dumping finding at issue 
with respect to American Honda Motor Co., Inc., Honda of America 
Mfg., Inc. and Honda Motor Co., Ltd. (collectively “Honda”) 

he Court remanded this case to Commerce to investigate possible 
dumping of relevant Honda tapered roller bearing (“TRB”) sales during 
the period April 1, 1993, through March 31, 1997, and, 5 dcterntinntion 
that Honda’s dumping margin has been zero or de minimis for this peri- 
od and pursuant to a request for revocation by Honda, to revoke the 
dumping finding with respect to Honda. See Timken Co. v. United 
States,21CIT__, Slip Op. 97-164 (Dec. 3, 1997). Commerce and Hon- 
da meaner for rehearing wai ee of the Honda issue. Rehear- 
ing was held on February 27, 1998. 

DISCUSSION 

A motion for reconsideration under Rule 59(a) of the Rules of this 

Court is within the sound discretion of the Court. See, e.g., Mita Copy- 

tar Am., Inc. v. United States,22 CIT __,__, Slip Op. 98-2, at 2 
(Jan. 9, 1998). The purpose of a rehearing is not to relitigate acase but, 
rather, to rectify a fundamental or significant flaw in the original pro- 
ceeding. See Arthur J. Humphreys, Inc. v. United States, 15 CIT 427, 
427, 771 F Supp. 1239, 1241 (1991). Pursuant to rehearing in this case, 
the Omen remains disturbed by Commerce’s and Honda’s conduct, but 
refuses to expend limited and valuable administrative resources to per- 
form reviews where there is no indication of dumping. 

According to Commerce’s regulations, it may revoke a dumping find- 
ing upon determining that a producer or reseller has not sold the mer- 
chandise at issue at less than fair market value for three consecutive 
review periods, including the instant review period, and concludes that 
the producer or reseller would not do so in the future. See 19 C.ER. 
§ 353.25(a) (1994). 

In this case, Commerce determined that Honda did not dump the mer- 
chandise at issue during the three year period of January 1977 through 
= 1980 and, subsequently, from August 1, 1980, through September 

1981, known as the “gap period.” Final Results, 61 Fed. Reg. at 
57,650. However, under transition provisions surrounding a 1984 
change in the law requiring Commerce to conduct administrative re- 
views upon request, if preliminary results were completed but a request 
for review was not received, Commerce would not issue final results and 
the preliminary results would have no force or effect. Tapered Roller 
Bearings and Parts Thereof, Finished and Unfinished, From Japan, 
and Tapered Roller Bearings, Four Inches or Less in Outside Diameter, 
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and Components Thereof, From Japan; Preliminary Results of Anti- 
dumping Duty Administrative Reviews, Termination in Part, and Intent 
to Revoke in Part (“Preliminary Results”), 60 Fed. Reg. at 22,353. Be- 
cause Commerce did not receive a request to review Honda for the 
1980-81 period, Commerce did not issue final results finalizing Honda’s 
revocation and the preliminary results for the 1980-81 period and the 
intent to revoke had no official standing. Id. 

Finally, in November 1992, Honda requested final revocation from 
the TRB dumping finding at issue. Id. In accordance with Commerce’s 
policy in similar situations where revocation proceedings were begun 
but never finalized and a significant backlog existed, Commerce per- 
formed an “update” review of Honda covering the most recent one-year 
period, the 1992-93 review period. See Final Results, 61 Fed. Reg. at 
57,650. During this period, Commerce again found no dumping for Hon- 
da sales. Jd. Hence, Commerce revoked the outstanding dumping find- 
ing on Honda exports of TRBs and certain TRB components, four inches 
or less in outside diameter, from Japan (the A-588-054 finding). The re- 
vocation applied to relevant Honda merchandise entered or withdrawn 
from warehouse for consumption on or after September 1, 1981, the 
date of the original tentative revocation, and for which liquidation re- 
mains suspended. Id. at 57,652. 

As the Court stated in its previous opinion, Commerce’s decision to 
revoke the Honda dumping finding is a unique and problematic situa- 
tion that has not been previously addressed. In the unusual circum- 
stances at issue, in accordance with its regulations, Commerce 
investigated Honda’s relevant TRB sales and concluded that Honda had 
a dumping margin of zero for the three consecutive years between 1977 
and 1980 and during the gap period. However, the Court was disturbed 
that a preliminary finding for a period ending twelve years before the 
update review period began constituted a basis for a revocation, espe- 
cially after Honda ignored the opportunity for revocation Commerce es- 
tablished in its transition provisions. See Preliminary Results, 60 Fed. 
Reg. at 22,353. 

As the Court emphasized, under Commerce’s transition provisions, if 
preliminary results were completed but a request for review of the most 
recent period was not received, Commerce would not issue final results 
and the preliminary results would have no force or effect. Timken, 21 
CIT , ___, slip Op. 97-164, at 28 (citing Preliminary Results, 60 
Fed. Reg. at 22,353). Indeed, in its Preliminary Results to this review, 
Commerce explicitly stated that “[b]ecause we did not receive a request 
to review Honda for the 1980-81 period, we did not issue final results, 
we did not finalize Honda’s revocation, and the * * * preliminary results 
and intent to revoke have no official standing.” 60 Fed. Reg. at 22,353. 
As Commerce and Honda correctly note, however, there is no indication 
of Honda dumping for any relevant period and there has been no such 
finding in either the 1977-80 reviews, the gap period review or the 
1992-93 update review. The Court further deems it significant that 
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Timken, which would presumably respond to any suggestion of dump- 
ing by Honda, never requested a review of Honda TRB sales. Under 
these circumstances, the Court refuses to unnecessarily expend limited 
administrative resources to conduct additional reviews of Honda sales 
and, therefore, sets aside its previous position requiring such reviews. 

Nevertheless, the Court is displeased with Commerce’s attempt to ad- 
dresses the earlier reviews’ lack of official standing by conducting the 
update review after a baffling twelve years. The Court cautions Com- 
merce to conclude future revocations in a more timely manner, perhaps 
by promulgating appropriate regulations to ensure the efficient and log- 
ical end to antidumping proceedings with respect to parties not in viola- 
tion of the statute. 


CONCLUSION 

In accordance with the foregoing opinion, Commerce’s and Honda’s 
motions for reconsideration of the Honda issue are granted. Upon re- 
consideration, the Court sets aside the portions of its opinion and order 
in Timken, 21 CIT ____, Slip Op. 97-164, remanding for Commerce to 
investigate possible dumping of relevant Honda TRB sales during the 
period April 1, 1993, through March 31, 1997, and sustains Commerce’s 
revocation of the dumping finding with respect to Honda. The remain- 
der of the Court’s opinion and order in Timken, 21 CIT ____, Slip Op. 
97-164, is affirmed. 


(Slip Op. 98-21) 
TEXPORT OIL Co., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court Nos. 94-02-00088 and 94-06-00362 


{Plaintiff challenges Customs’ denial of duty drawback claims including the associated 
merchandise processing fees (“MPFs”) and harbor maintenance tax (“HMT”) fees. Held: 
lhe Court finds that when imported and exported merchandise is commercially accepted 
and the merchandise descriptions match, the plaintiff's duty drawback claims shall be 
granted; in the instant case, ail but one of plaintiff's claims are granted; one is denied. 
Plaintiff's associated drawbacks of MPFs and HMT fees shall also be granted. | 


(Decided March 5, 1998) 


Barnes, Richardson & Colburn (Rufus E. Jarman, Jr. and Christopher E. Pey) for plain- 
tiff. 

Frank W. Hunger, Assistant Attorney General; David M. Cohen, Director, Jeanne E. 
Davidson, Assistant Director, Commercial Litigation Branch, Civil Division, United 
States Department of Justice (John Warshawsky) for defendant. 


OPINION 
MusGRAVE, Senior Judge: Plaintiff, Texport Oil Company (“Tex- 
port”), brought this action to contest the denial of duty drawback claims 
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of petroleum products by defendant, the United States Customs Service 
(“Customs”). Texport contends that the merchandise involved was com- 
mercially interchangeable. Customs denied the drawback claims based 
on incomplete and inconsistent testing of some import and export ship- 
ments. Texport provided evidence that the sales contracts involved in 
the drawback claims were commercially accepted by both parties for the 
same merchandise. Where parties have agreed at arm’s length on the de- 
scribed merchandise, the Court finds that there is commercial accep- 
tance. When the commercially accepted imported merchandise matches 
the commercially accepted exported merchandise, the Court finds that 
the two are commercially interchangeable for drawback purposes for 
the reasons that follow. 


BACKGROUND 

Texport was established in 1987 as a petroleum product marketing 
company and ceased operations in 1994. Texport traded petroleum 
products both internationally and domestically and Texport contests 
Customs’ denial of duty drawbacks associated with a number of trades 
made on exports between September, 1990 and May, 1991. Pursuant to 
the “substitution same condition drawback” under 19 US.C. 
§ 1313(j)(2), Texport filed notices of export with Customs several days 
before the export shipments requesting accelerated payment of duty 
drawback before final liquidation of the drawback entries. Customs sub- 
sequently granted the request and approximately $1,000,000 in duty 
drawback was paid under the accelerated drawback program. Customs 
developed the accelerated drawback program to speed the recovery of 
refundable duties paid by “‘claimants not delinquent or otherwise re- 
miss in their transaction with Customs’ who demonstrate satisfactory 
recordkeeping procedures.” Pl.’s Post Trial Br. (“Pl.’s Br.”) at 9. Tex- 
port’s drawback claims indicated that the merchandise exported was 
“fungible” with the imported merchandise consistent with 19 U.S.C. 
§ 1313). Customs examined the exports shipped on the vessels Boris, 
Al Deerah, Viking Venture and the two exports on the Team Erviken and 
found that the merchandise exported on these shipments was “in the 
same condition as imported, or changed in condition as allowed by law.” 
Pl.’s Br. at 10. 

However, Customs later denied the duty drawback claim associated 
with the export shipment aboard the Boris, and in denying Texport’s 
subsequent protest, Customs denied all the other Texport drawback 
claims that had not been finally liquidated as of November 5, 1993. Cus- 
toms then issued bills to Texport for the return of the refunded acceler- 
ated duty drawback amounts. Texport filed a summons with the Court 
on February 4, 1994 (Court No. 94-02-00088) and also filed a protest 
with Customs regarding the seventeen non-Boris drawback claims that 
were denied. The February 4, 1994 protest was also denied in part by 
Customs on the grounds that the import and export merchandise was 
not commercially interchangeable as required by the drawback statute. 
Texport then filed its summons in Court No. 9406-00362 on June 24, 
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1994. Court No. 94-02-00088 and Court No. 94-06—-00362 were treated 


jointly for the purposes of trial by the order dated December 5, 1996 and 
now consist of the drawback claims that were not settled at or before 
trial. The Court held the first portion of the bifurcated trial on April 2-3, 
1997 and the final segment on May 14, 1997. 


STANDARD OF REVIEW 

Under 28 U.S.C. § 2639(a)(1), Customs’ decision is “presumed to be 
correct” and the “burden of proving otherwise shall rest upon the party 
challenging such decision.” However, the Court of Appeals for Federal 
Circuit (“CAFC”) has found that the presumption of correctness applies 
solely to factual questions and that this Court’s duty is to find the cor- 
rect result. The duty of the Court to find the correct result stems from 
both legislative and judicial sources. The CAFC recently found that “the 
trial court * * * must consider whether the government’s classification 
is correct, both independently and in comparison with the importer’s al- 
ternative * * *. [T]he court’s duty is to find the correct result, by what- 
ever procedure is best suited to the case at hand.” Jarvis Clark Co. v. 
United States, 2 Fed. Cir. (T) 70, 75, 733 F2d 873, 878 (1984). Pursuant 
to the statute, “[i]f the Court of International Trade is unable to deter- 
mine the correct decision on the basis of the evidence presented in any 
civil action, the court may order a retrial or rehearing for all purposes, or 
may order such further administrative or adjudicative procedures as the 
court considers necessary to enable it to reach the correct decision.” 28 
U.S.C. § 2643(b).* 


DISCUSSION 

This case concerns denial of certain duty drawback claims filed by 
Texport. The drawback claims concern specific import and export ship- 
ments of petroleum products. Customs finally denied Texport’s draw- 
back claims based on the finding that the imported merchandise was not 
commercially interchangeable with the exported merchandise. Texport 
provided evidence at trial that the petroleum products were commer- 
cially interchangeable based on acceptance of the buyer, thereby prov- 
ing that commercial parties accepted the import merchandise as 
commercially interchangeable with the export merchandise. The Court 
finds that the practicable standard for commercial interchangeability is 
the acceptance of the buyer in an arm’s length transaction of the listed 
product on the import invoice with the listed product on the export in- 
voice. 

Texport also requests the Court to grant refund of the merchandise 
processing fees (““MPFs”) and harbor maintenance tax (““HMT”) fees 
that were paid for the corresponding import duties which are the subject 
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of the duty drawback claims at issue. Customs argues that Texport has 
failed to exhaust its administrative remedies which precludes the Court 
from jurisdiction. Customs also contends that even if the Court had ju- 
risdiction, the MPFs and HMT fees are not amenable to the drawback 
statute. The Court finds that it has jurisdiction and that MPFs and 
HMT can be claimed for drawback under the statute for the reasons that 
follow. 
I. APPLICABLE STANDARD 

The resolution of the core issue focuses on the applicable standard of 
the terms “commercially interchangeable” contained in the same condi- 
tion duty drawback statute. Under the former provision for duty draw- 
back, “fungibility” was the standard but both parties have agreed that 
the revised statute that uses “commercially interchangeable” standard 
controls in this case. Def.’s Post Trial Br. (“Def.’s Br.”) at 6 and Pl.’s Br. 
at 16-27. The drawback provision’s purpose is to rebate those duties, 
taxes or fees that were paid on importation when commercially inter- 
changeable substitutes are exported within a three year period. 19 
U.S.C. § 1313(j)(2) (1994). Therefore, imported merchandise that is ei- 
ther destroyed or subsequently exported is exempted from duties, taxes 
and fees ostensibly because it never enters the stream of U.S. commerce. 
The relevant sections of the drawback statute provide: 


j) Unused merchandise drawback 


9 
} 


2) Subject to paragraph (4), if there is, with respect to imported 
merchandise on which was paid any duty, tax, or fee imposed under 
Federal law because of its importation, any other merchandise 
whether imported or domestic), that— 

A) is commercially interchangeable with such imported 
merchandise; 


then upon the exportation or destruction of such other merchan- 

dise the amount of each such duty, tax, and fee paid regarding the 

imported merchandise shall be refunded as drawback, but in no 

case may the total drawback on the imported merchandise, wheth- 

er available under this paragraph or any other provision of law or 

any combination thereof, exceed 99 percent of that duty, tax, or fee. 
19 U.S.C. § 1313(j)(2) (1994). Thus, the drawbacks of duties, taxes or 
fees that were assessed upon importation will be made upon the ex- 
portation of commercially interchangeable merchandise. 

Customs argues that proof of commercial interchangeability would 
require the satisfaction of a test “gauged by objective quality-oriented 
standards, e.g., standards established by industry-wide organizations 
such as the American Society for Testing and Materials (“ASTM”).” 
Def.’s Br. at 5. Customs points to the trial testimony of Texport’s wit- 
nesses who stated that they would “assume the business risks created by 
accepting incomplete test results for the purposes of its trading activi- 
ties.” Id. Customs’ witnesses focused on the need to conduct complete 
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tests of the physical properties of the imported and exported merchan- 
dise based on the ASTM standard to prove commercial interchangeabili- 
ty. Id. at 5-6. 

Texport, conversely, appeals to the Court to grant the drawback 
claims based on a number of arguments. First, Texport claims that the 
testing, albeit incomplete and not within strict limits of the ASTM 
standards in some cases, conducted on the subject merchandise, provide 
ample evidence that the imported goods were commercially interchan- 
geable. Pl.’s Br. at 49-54. Texport maintains that the “critical properties 
of the products identified to these claims were all within the appropriate 
limits of the ay plicable specifications. ’ Id. at 50. The Court notes the de- 
bate of the meaning of “critical properties,” as Customs objected to in- 
complete testing of some shipments as required by the ASTM standards. 

Texport also introduced evidence that the “import and export ship- 
ments were classified in the same tariff heading” providing further 
proof that the — and export shipments were commercially inter- 
changeable. Jd. at 52. Texport further asserts that commercial inter- 

oe ungeability is aired by the buyer’s acceptance of good delivery. Id. at 
. Texport forwarded the proposition that “the determination of [com- 
mercial interchangeability] in this case may be made on the basis of ac- 
tual sales made to actual commercial purchaser s in the ordinary course 
of business.” Jd. Texport contends that all of the shipments were accept- 
d by the buyers and that Texport received no subsequent claims from 
he buyers that would have indicated that the merchandise was some- 
hing other than what was paid for. Finally, Texport provided evidence 
that the commercial documents kept in the ordinary course of business 
listed the same imported and exported merchandise. Id. at 54. 

The Court finds that the “commercially interchangeable” standard 
was devised to allow market forces to determine whether merchandise is 
equivalent in the context of the duty drawback statute. The legislative 
history specifically cont emplates the aid of “recognized industrial stan- 
dards” in the determination of commercial interchangeability. See H.R. 
Rep. No. 103-361, at 130-132 (1993), reprinted in 1993 U.S.C.C.A.N. 
2552 at 2680-82. Absent an acceptable test based on the applicable stan- 
dard,’ Customs should measure commercial interchangeability under 
the duty drawback setting based on the comparison between the de- 
scription of the imported merchandise on the contract or invoice and the 
description of the exported merchandise on the contract or invoice. 
Where parties have agreed at arm’s length on the described merchan- 
dise, the Court finds ‘that there is commercial acceptance. The Court 
finds that commercial interchangeability, for drawback purposes, is de- 
termined by a two-part inquiry: first, the imported and exported mer- 
chandise must be commercially accepted; and second, the description of 


the imported and exported merchandise must match on the sale invoice 
or contract. 
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ack claims have satisfied the testing under the applicable ASTM standard, Customs has 
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The Court has adopted this standard based on commercial practica- 
bility and market reality, since buyers and sellers are reluctant to ex- 
pend time and resources on testing that does not further their interests. 
In a number of the petroleum shipments reviewed by the Court, Cus- 
toms indicated that further tests needed to be performed on the subject 
merchandise before duty drawback was granted. However, the Court 
understands that some merchandise has an acceptable indicia of au- 
thenticity such as jet fuel issuing from a commercial pipeline with the 
strictest standards in the industry. The Court finds no basis for conclud- 
ing that jet fuel emanating from a reliable source such as the Colonial 
Pipeline is not suitable for use as Jet Fuel A, under the ASTM standard. 
Pl.’s Br. at 56. In some shipments of petroleum products, Customs has 
required testing to be performed on merchandise that was no longer 
titled to Texport. The Court finds that once transfer of title has taken 
place, the subject merchandise is no longer in control of the seller and 
falls outside of the purview of Customs’ inquiry into commercial inter- 
changeability, absent some subsequent non-acceptance by the consign- 
or. 

The Court’s “commercially interchangeable” standard, based on 
commercial acceptance, has its limitations; when the description of the 
imported merchandise differs from the description of the exported mer- 
chandise, even when the subject merchandise is identical, commercial 
interchangeability fails. Simply put, when the description of imported 
merchandise does not match the description of the exported merchan- 
dise or when the subject merchandise does not satisfy an acceptable test 
based on the applicable standard, duty drawback claims shall be denied. 
For example, Texport filed a drawback claim for the importation of jet 
fuel and the exportation of heating oil. Texport claims that the heating 
oil exported possessed the “critical” properties of jet fuel and was, there- 
fore, commercially interchangeable. Although both the import and ex- 
port shipments were commercially accepted, the merchandise agreed to 
on importation differed from the merchandise agreed to on exportation 
and was not tested as jet fuel and is consequently not commercially in- 
terchangeable, even though the merchandise may well have been iden- 
tical. Using this standard, the Court will discuss the drawback claims 
that Texport has contested. 


A. The Boris Claim: 

Texport exported what it claims was “Jet Fuel A” under the ASTM 
D1655 standard aboard the vessel Boris. Texport’s duty drawback claim 
on this export shipment was denied by Customs based on the “absence 
of testing for contamination beyond the storage tank” and the 
“introduction of conductivity improver into the fuel prior to exporta- 
tion.” Def.’s Br. at 11. The import shipments that were involved in this 
duty drawback claim were not at issue. Typical export shipments are 
made from shore tanks to the vessel and conductivity improver is added 


at some point during the vessel’s loading to reduce the risk of explosion 
during the voyage. 
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:mploying the Court’s commercial acceptance standard, the Boris 
rt shipment was accepted by the buyer as Jet Fuel A, the sae mer- 
dise that was imported on the duty drawback claim, and therefore 
lifies for commercial interchangeability. Customs’ claims that the jet 

as not tested beyond the shore tanks and that conductivity im- 
prover was added once the jet fuel left the control of Texport. Customs’ 
arg ignore commercial reality and the accepted industry norms. 
Che buyer of the jet fuel accepted the shipment based on the testing per- 
formed at the shore tanks. The pipeline that carried the jet fuel from the 
shore tanks to the Boris was understood by both buyer and seller, as is 


th 


1e customary practice, not to introduce any impurities. Once the jet 
fuel reaches the end of the pipeline leading away from the shore tanks, 
the Court finds that seller no longer holds title. Beyond this point, the jet 
fuel is out of Customs’ province of inquiry into commercial interchange- 
ability. It is clear to the Court that the conductivity improver was added 
after this point by the buyer while under proper title of the buyer. The 
Court finds that the Boris export shipment fulfills the tests for commer- 
ial interchangeability. Customs’ denial of the duty drawback claim is 
jected and Texport’s claim is granted. 
B. The Al Deerah Claim: 

Texport exported what it claims was Jet Fuel A aboard the vessel Al 
Deerah. Texport’s duty drawback claim was denied by Customs on the 
basis that the tests performed immediately prior to the export shipment 
were heating oil tests, not jet fuel tests. The corresponding import ship- 
ments were not disputed by Customs. Texport contends that the jet fuel 
loaded from the shore tanks was shipped via the Colonial Pipeline, 
which is “one of the purest sources of jet fuel available” and is subject to 
frequent testing and exceeds standard tests for jet fuel. Pl.’s Br. at 56. 
The Court finds that the requisite standard for jet fuel would be met if 
accepted by the buyer, since it is apparent that the jet fuel imported was 
the same merchanside that was exported. However, the contract for sale 
lists the merchandise as “stove oil” which would fail the second prong of 
the Court’s test. Since the described merchandise on the contracts dif- 
fered between the import shipments and the export shipment, Customs 
correctly denied the Al Deerah export shipment duty drawback claim. 
C. The Viking Venture Claim: 

Texport exported what it claims was Jet Fuel A aboard the vessel Vi- 
king Venture. Customs denied Texport’s duty drawback claim based on 
“the absence of testing for contamination beyond the storage tank.” 
Def.’s Br. at 12. Customs did not contest the corresponding import ship- 
ments on the duty drawback claim. Similar to the Boris export ship- 
ment, Customs requested that Texport conduct tests on the jet fuel 
when it no longer held proper title. It is clear from the four tests per- 
formed at the shore tanks that the buyer was satisfied that the export 
shipment was acceptable Jet Fuel A as reflected on the export contract. 
The Court finds that the Viking Venture export shipment of Jet Fuel A 
was commercially accepted and complies with the standard for commer- 


iments 
ments 
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cial interchangeability. The Court finds that Customs denial of the Vi- 
king Venture export duty drawback claim was erroneous. 


D. The Team Troma Claim: 


Texport exported a shipment of what is agreed to have been Jet Fuel A 
aboard the vessel Team Troma. Customs, however, denied the duty 
drawback claim based on this export shipment claiming that the corre- 
sponding import shipments were not commercially interchangeable. 
Specifically, Customs contends that the import shipment aboard the 
Torm Venture was not tested for thermal stability. Def.’s Br. at 12. Apply- 
ing the Court’s analysis, it is clear that Texport accepted the import 
shipment as Jet Fuel A, as evidenced by the purchase contract, and the 
description of the import shipments matches the export shipment prov- 
ing commercial interchangeability. The Court finds that Customs’ de- 
nial of Texport’s duty drawback claim was incorrect. 


E. The Pols Robson Claim: 


Texport exported what it claims was Jet Fuel A aboard the vessel Pols 
Robson. Customs denied Texport’s duty drawback claim on this export 
based on the omissions of test results on both the export shipment and 
the import shipment aboard the Torm Venture. Customs contends that 
the tests done at the shore tanks and aboard the Pols Robson omitted the 
majority of critical tests for contamination. Def.’s Br. at 13. Texport pro- 
vided evidence that all of the import shipments, as well as the export 
shipment aboard the Pols Robson, were bought and sold as Jet Fuel A 
and accepted by all parties. Because the jet fuel was commercially ac- 
cepted and the description of the merchandise of the import shipments 
matched that of the export shipment, the Court finds that the merchan- 
dise was commercially interchangeable and the denial of the duty draw- 
back claim was erroneous. 


F. The Irving Eskimo Claim: 


Texport exported what it claims was Jet Fuel A aboard the vessel Irv- 
ing Eskimo. Customs denied Texport’s duty drawback claim based on 
unacceptable testing methods on the import shipments aboard the ves- 
sels Bhawani and Ambia Fair as well as the export shipment aboard the 
Irving Eskimo. Specifically, Customs cited that the “Bhawani import 
shipment test results had been obtained at the refinery, the Ambia Fair 
import shipment had incomplete ship test results, and the Irving Eski- 
mo export shipment was tested only in the shore tank.” Def.’s Br. at 13. 
Again, Texport provided evidence that the jet fuel was commercially ac- 
cepted for both the import and the export shipments. The Court finds 
that Texport provided the two requisites for commercial interchange- 
ability: commercial acceptance on both the import and export ship- 
ments as well as documentation showing matching merchandise 
descriptions on the contracts. The Court finds that Customs’ denial of 


Texport’s duty drawback claim for the export shipment aboard the Irv- 
ing Eskimo was erroneous. 
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G. The Team Erviken Claim: 

Texport exported two shipments of what has been agreed was heating 
oil aboard the vessel Team Erviken. Customs, however, denied Texport’s 
duty drawback claims based on the incomplete testing performed on the 
corresponding import shipments aboard the vessels Patricia and Tur- 
moil. It is clear from the evidence that both import shipments were com- 
mercially accepted by Texport as being heating oil. Further, the Team 
Erviken export was commercially accepted by the buyer as heating oil. 
The Court finds that the two export shipments of heating oil aboard the 
Team Erviken were commercially interchangeable with the import 
shipments and entitled to duty drawback under the statute. 

H. The Nordic Claim: 

Texport exported what it claims was gasoline aboard the vessel Nor- 
dic. Customs denied Texport’s duty drawback claim based on the incom- 
plete test results conducted on the export shipment and the inconsistent 
test results on the import shipment aboard the vessel Boris. Def.’s Br. at 
15. The Court is satisfied that both the import and export shipments 
were commercially accepted as gasoline by the evidence presented. Tex- 
port’s import and export shipments are found by the Court to be com- 
mercially interchangeable and amenable to duty drawback claims 
under the statute. 

II. MERCHANDISE PROCESSING FEES AND 
HARBOR MAINTENANCE TAX FEES 

In its amended complaint, Texport requested the Court to grant the 
drawback of the MPFs and HMT fees that correspond to the duty draw- 
back claims at issue. As a threshold issue, Customs maintains that the 
Court lacks the jurisdiction over the fee drawback claims since Texport 
failed to protest them before Customs. Customs argues that Texport has 
failed to exhaust its administrative remedies required and, therefore, 
“plainly cannot satisfy the requirements for subject matter jurisdiction, 
oursuant to 28 U.S.C. § 1581(a).” Def.’s Br. at 2. Texport countered by 
tating that their protests were broad enough to encompass the inclu- 
sion of the MPFs and HMT fees. Even if specific reference to the draw- 
back of MPFs and HMT fees was lacking in the protests, Texport argues 
that it would be futile to argue an issue which Customs has repeatedly 
denied. Customs’ treatment of fee and tax drawbacks, Texport con- 
tends, would provide a jurisdictional hook. 

The Court finds that Texport’s drawback claims concerning the 
MPFsand HMT fees are properly before it. First, Texport’s original pro- 
tests requested drawback pursuant to 19 U.S.C. § 1313(j) and “19 U.S.C. 
§ 1313(j)(2) or otherwise.” Pl.’s Br. at 81. The statute specifically names 
the drawback of fees and taxes stating that upon the exportation of com- 
mercially interchangeable merchandise the “amount of each such duty, 
tax, and fee paid regarding the imported merchandise shall be refunded 
as drawback.” 19 U.S.C. § 1313()(2) (1994). Although Texport did not 
specifically request the drawback of the MPFs and the HMT fees in ei- 
ther their initial protest or complaint, the Court finds that Texport’s 


I 
t 
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utilization of 19 U.S.C. § 1813()(2) properly incorporates the drawback 
of fees and taxes. 

Second, the Court finds that claims of drawback of MPF's and HMT 
fees necessarily rest on the duty drawback paid on the merchandise at 
issue. When the underlying duty drawback claim is denied by Customs, 
the foundation for drawback on fees and taxes is completely eroded and 
fee and tax drawback claims fundamentally fail. Fee and tax drawback 
claims cannot stand on their own; fee and tax drawbacks need the basis 
provided by duty drawback claims involving the actual merchandise at 
issue. The effect is that once Texport’s underlying duty drawback claim 
was denied by Customs, their corresponding fee or tax drawback claim 
was extinguished. Texport was therefore unable to protest the MPF and 
HMT fee drawback before Customs as a result of the duty drawback de- 
nial. Customs’ denial of Texport’s duty drawback claims was effectively 
a denial of its MPF and HMT fee drawback claim. For this reason, the 
Court finds that Customs’ denial of the underlying duty drawback claim 
enables Texport to bring their MPF and HMT fee claim before the 
Court. 

Addressing the substantive issue of the amenability of the MPF's and 
HMT fees to drawback, the Court finds that the drawback of fees and 
taxes paid on commercially interchangeable merchandise is acceptable 
under the statute. As mentioned above, the statute specifies drawback 
for taxes and fees: 


(j) Unused merchandise drawback 


(2) Subject to paragraph (4), if there is, with respect to imported 
seatchiatilin’ on which was paid any duty, tax, or fee imposed under 
Federal law because of its importation, any other merchandise 
(whether imported or domestic), that— 

(A) is commercially interchangeable with such imported 
merchandise; 


then upon the exportation or destruction of such other merchan- 
dise the amount of each such duty, tax, and fee paid regard- 
ing the imported merchandise shall be refunded as 
drawback, but in no case may the total drawback on the imported 
merchandise, whether available under this paragraph or any other 
provision of law or any combination thereof, exceed 99 percent of 
that duty, tax, or fee. 


19 U.S.C. § 13813(j)(2) (1994) (emphasis added). The MPF is a fee that is 
assessed on all imports in the amount of 0.17 en ad valorem for the 
processing by Customs pursuant to 19 U.S.C. § 58c (1990). As Texport 

argues, “[t]he fee shall be due and payable to Pama by the importer of 
record of the merchandise at the time of deposit of estimated duties.” 
Pl.’s Br. at 77 (citing 19 C.FR. § 24.23(c) (1990)). The Court agrees with 
Texport’s statement that, as the importer of record, they were required 
to pay the MPF in order to enter the goods into the U.S., and as such, the 





MPF was “imposed under Federal law because of [the] importation [of 


the subject merchandise]” as required by the drawback statute 


si™m 


larly, the HMT fee complies with the drawback statute. Under 26 
U.S.C. § 4461, a tax of .125 percent* ad valorem is assessed on imported 
merchandise. Texport was liable, as the importer of record, for payment 
»f the tax based on the value - the import d petroleum produc ts at is- 
[he Court agrees with Texport’s statement that “the HMT 
lity a tax ‘imposed [upon the imported goods] under Federal law be 
importation.” Pl.’s Br. at 80-81. The Court finds that 


» is amenable to drawback as contemplated by the statute. 


W 
‘ 
Customs contends that the HMT fee is assessed * ‘because of the costs 


associated with port usage, * * * and the port’s usage is not diminished 
when an importer subsequently exports commercially interchangeable 
merchandise.” Def.’s Br. at 3. Customs makes the same argument for 
MPFs and adds that MPF are “costs for providing services with re- 

ito the imported product [and] are not diminished when the shipper 
bsequently exports a commercially interchangeable product.” Id. at 
W hile the Court recognizes a 1e logic of Customs’ contentions, the 
‘awback statute directs otherwise. The importer of record is entitled to 
i back up to ninety-nine penser of the import duties, taxes and fees 
paid. The Court finds that a. yrt’s MPF and HMT fee drawback 


claims that are commercially interchangeable shall be granted. 


CONCLUSION 


For the foregoing reasons, the Court finds that Texport’s drawback 
claims that were found to be commer ‘cially interchangeé ib le are granted. 
T he Court finds that Texport’s export shipments aboard the vessels Bo- 
iking Venture, Team Troma, Pols Robson, Irving Eskimo, Team Er- 
viken and Nordic are commercially interchangeable with their 
corresponding import shipments and therefore entitled to duty draw- 
back. The same export shipments are also entitled to drawback of MPFs 
and HMT fees paid. Finally, the Court finds that the export shipment 
aboard the vessel Al Deerah is not commercially interchangeable with 
its corresponding import shipments and is not entitled to any drawback 
claims 


ed at .04 percent ad valorem 
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(Slip Op. 98-22) 


AMERICAN SILICON ‘TECHNOLOGIES, ELKEM METALS CO, GLOBE 
METALLURGICAL, INC., AND SKW METALS & ALLOys, INC., PLAINTIFF v. 
UNITED STATES, DEFENDANT, AND ELETROSILEX BELO HORIZONTE, 
DEFENDANT-INTERVENOR 


Court No. 94-09-00555 


(Dated March 5, 1998) 


ORDER 


MusGraVE, Upon consideration of defendant’s motion to remand Fi- 
nal Remand Results, and upon due deliberation, it is hereby 

ORDERED that defendant’s motion is granted; and it is further 

ORDERED that the Final Remand Results submitted to the Court on 
November 14, 1997, are remanded for reconsideration of whether data 
from the audited financial statements of Eletrosilex Belo Horizonte 
(“Eletrosilex”) should be utilized in calculating Eletrosilex’s general, 
selling administrative expenses.) 


NOTE: This is to advise that Slip Op. 98-23 is not available for publication at this time due 
to the confidential nature of the document. A public version of the document will be re- 
leased and published in the CUSTOMS BULLETIN when available. 


(Slip Op. 98-23) 

WIELAND-WERKE AG, LANGENBERG KUPFER UND MESSINGWERKE GMBH 
KG AND METALLWERKE SCHWARZWALD GMBH, PLAINTIFF v. UNITED 
STATES, DEFENDANT, AND HUSSEY COPPER LTD, ET AL, 
DEFENDANT-INTERVENORS 

Court No. 96-10-02297 


(Dated March 6, 1998) 
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(Slip Op. 98-24) 


TORRINGTON CoO., PLAINTIFF v. UNITED STATES, DEFENDANT, AND NMB Tual 
Ltp., PELMEC THAI LTD., NMB HI-TECH BEARINGS LTD., AND NMB Corp, 
DEFENDANT-INTERVENORS 


Court No. 96-07-01782 
(Dated March 9, 1998) 


JUDGMENT 


TSOUCALAS, Senior Judge: On July 28, 1997, this Court remanded to 
the Department of Commerce, International Trade Administration 
(“Commerce”), an issue arising from the administrative review, entitled 
Antifriction Bearings (Other Than Tapered Roller Bearings) and Parts 
Thereof From Thailand; Final Results of Antidumping Duty Adminis- 
trative Review and Revocation of Antidumping Duty Order, 61 Fed. Reg. 
33,711 (June 28, 1996). 

In particular, the Court ordered Commerce to determine a proper 
methodology for calculating constructed value (“CV”) profit for NMB 
Thai Ltd., Pelmec Thai Ltd., NMB Hi-Tech Bearings Ltd. and NMB Cor- 
poration (collectively “NMB”) in the absence of cost production data 
where related party sales are not made at arm’s length. 

Commerce released draft remand results on September 26, 1997. In 
Torrington’s comments to the draft remand results, Torrington alleged, 
for the first time, that Commerce made a ministerial error in the cal- 
culations which resulted in the deletion of five sales observations. Tor- 
rington does not dispute that the alleged error was present in the 
margin calculations for both the original preliminary and final results 
in the contested administrative review. 

On October 24, 1997, in compliance with the Court’s remand order, 
Commerce filed its Final Results of Redetermination Pursuant to Court 
Remand, Torrington Co. v. United States, Court No. 96-07-01782, Slip. 
Op. 97-105 (July 28, 1997) (“Remand Results”), with this Court. In the 
Remand Results, Commerce recalculated CV profit by applying a profit 
rate based on sales to unrelated parties and sales to one related party 
which passed Commerce’s arm’s-length test. Consequently, Commerce 
discarded all aggregate related-party profit data that NMB submitted 
which amounted to 0.23%, below Commerce’s de minimus threshold. 
Commerce did not address the alleged clerical error raised by Torring- 
ton in its comments to the draft remand results because Commerce de- 
termined that Torrington’s objection was untimely. 

Under the circumstances, the Court finds that Torrington’s allega- 
tion of a clerical error is time-barred. Judicial economy, fairness to the 
parties and the need to fulfill Congress’ intent of prompt resolution of 
these trade matters requires that errors of methodology, data selection 
and calculation all be raised at the outset, unless some extraordinary 
factor supports relief at a later date. IPSCO, Inc. v. United States, 965 
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F.2d 1056, 1062 (Fed. Cir. 1992). There are no such extraordinary factors 
here. Although in some instances a remand to correct clerical errors 
would be appropriate, see NTN Bearing Corp. v. United States, 74 F.3d 
1204, 1208 (Fed. Cir. 1995) (court granted remand for clerical error dis- 
covered after preliminary determination because preliminary deter- 
minations are inherently subject to change), this is not such a case. 
Torrington first raised the alleged clerical error in its comments to the 
draft remand results, over a year after the preliminary results of this ad- 
ministrative review were issued. Torrington cannot raise, at this point 
in time, ministerial errors that were discoverable in the calculations of 
the preliminary and final results. See 19 U.S.C. § 1675(h) (1994) (minis- 
terial errors shall be corrected within a reasonable time); see also 19 
C.FR. § 353.28(b) (allowing five business days after the date of disclo- 
sure of a calculation methodology for comment unless the party re- 
quests, and the Secretary grants, an extension of time). 

Therefore, Commerce having complied with this Court’s remand or- 
der, it is hereby 

ORDERED that the Remand Results are affirmed in their entirety; and, 
all other issues having been previously decided, it is further 

ORDERED that this case is dismissed. 
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U.S. COURT OF INTERNATIONAL TRADE 


NOTICE 


Pursuant to 28 U.S.C. § 2071(b), notice is given of certain proposed 
amendments to the Rules of the United States Court of International 
Trade. The proposed amendments were recommended by the court’s 
Advisory Committee, which was appointed pursuant to 28 U.S.C. 
§ 2077(b). The proposals amend Rules 3, 5, 56.2 and 81. 

This notice is given to provide the public, the bar and others inter- 
ested in the work of the United States Court of International Trade with 
an opportunity to comment on the proposed amendments. The com- 
ment period is open until Thursday, April 30, 1998. 

A copy of the proposed amendments may be obtained by contacting 
Leo M. Gordon, Assistant Clerk, at 212-264-7090. 


Dated: March 4, 1998. 


RAYMOND F. BURGHARDT, 
Clerk of the Court. 
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